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¢ arfz aft-an2r zritr @amar 2 it az <rs@gr #fa rnR@faR aaT TETT
a1fa2ad #Rt sft zsrzrargerur sneer«g#a?&, #a fRtstarfagt 7mar al
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

following way.

(1) a{hr 3«graa qua sf2Ra, 1994 c1?t- ar zaa ftat ncmrRiaqt nT 911"
3q-nT ah qr 7vpa eh ziafatao 3baa sf 'fl"ITT, na war, fa jar4r, a+a f@TT,

at±4fr, Ral +a, i«aif, &fa«Rt: 110001 it R sft arf@g:

sraaarattorma:
Revision application to Government of India:

1

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Depastment of Revenue, 4d Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -
(a) 4fRt ztf ammsalt z(farqr '?t- Raft srgrtr znr 7a tat ii TT fcl:im
arra susrt(marst guf, a fft swerrra suerz az f#ft #tar i

--- sosrt ztmaR1fartar 5&t
In case of any loss of goods where the loss occur in transit from a factory to a
ouse or to another factory or from one warehouse to ru1.other during the course
cessing of the goods in a warehouse or in storage whether in a factory or in a

ouse.



(e) aha ffta ar rear if fafaatTarma ff4far au@tr gra 4a1T
saran gr«4 h Raz amatmagft zag za tear i faff@a el

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(a) sifa sq1a Rt srat greengar a RutstRz tr RR +&gstd an?gr vil <a
mu ~ f.=p:r:r ~ lj,ct I Rtsrzg, ft az uR altarznaf cf@ef7arr ( 2) 1998

rrT 109 rrfa f@Ru ·gz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under

Sec.109 of the Finance (No.2) Act, 1998.

(2) ft sgra r«ea (sft) Rrara«t, 2001 fr 9 h sia«fa faff#e ma in <g-8at
4fait , fa a2gr h fa sn2 fa faaia ha a fag-star vi zfl ck Rt at-at
,fait a er 5fa sear far st a1fey sh arr arar mr gr gflf siafa aa 35-s a (_)
RaffaRtmar#qr #arr els-6art 7 #fa +ftftarfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rtfasa zma arr szi iaqa ca re?ark#2?tat sq?t 200 /- ~~tr
stu stt sazt ia4a (a arartgt at 1000/- fr ft gar ftst

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fir gre4, hat sqraa tea qiaa srfl rrnf@aw ah 7Ra srt:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~-d,91C::rt ~~, 1944trmu35-m/35-~t31cflTct" :
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) Safa 4Ra ii aaggr h zrara Rt sfla, zf a matr gen, h#la
3«qra greenvaaflt +ntznf@2aw (f@tee) RR 4f@am fr f7far, 'Q.4-l C:: I cil I c{ if 2nd "4-tl"m,

ci\§4-tlffi '+fcfrf , ~ . frr:z~(rtl~l:Z, <:l-l~4-!C::1ci\lC::-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
panied against (one which at least should be accompanied by a fee of
00 /-, Rs.5,000 /- and Rs.10,000 /- where amount of duty / penalty / demand /
is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

d bank draft in favour of Asstt. Registar of a branch of any nominate public
2

0



sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 7:fR w 31RQT ii" #& qr set#4gr gar ?g at r@#qgr frRtqr para sign
i f mar are <a asr eh gt gr sft f fear ur mrf k aaRu zrnferfa s4ft
uraaf@rawRt ua3ft zq alaaRt ua 3ea farmrar al

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) .-ll Ill !&Ill ~~ 1970 ~l?:rf "fflSl1Tmf cRt"~ -1 t 3Tcrfu f.'tclfftcr No; ~ '3"'tti
ma at nan?gr zren7ff fora nf@2ratagrt u@ta Rt u4 #Ra s 6.50 #4rrr
sea fee nut ztar fez

. One copy of application or 0.I.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

0
(5) 03 if@erama«ii fiat 4aar fa4ii Rt* m ant zafqa fastar st {tar
gr«a,at sqrar genvihara zfia uraf@law (ar4ffaf@) f.:rlti:r, 1982 ii°~tl

Attention in invited to the rules covering these and other related.matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gr«a,hr sq(a g«ca vi atazlr nan,fear (fez) u@ 4fa aft#t a arr
i:r c:ficfol{l--\iil (Demand)~~ (Penalty) cfi1" 10% pfs #at zfatf gt grain, zrf@aaaT
10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
tr sra gr4 s#a a siaia, gf@agt#f cRt" "l--\ilT (Duty Demanded) I

(1) ~ (Section) l lD t~f.tclfftcrufu;
(2) frat=+raa@fez Rt u@r;
(3) a@hez ftit a far 6 hag?rug

0
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty

confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

· Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

3

(6)(i) W 31RQT a fasrf nferawremzi green rrar gm qr aw fa(Ra gt at trf +Tg

gt«aa 10%pats srzt ha« av f@a(Ra gt aa ass#10% ratrRt sara a
In view of above, an appeal against this order shall lie before the Tribunal on

-----. ayment of 10% of the duty deman.ded where duty or duty and penalty are in dispute,
 enalty, where penalty alone is in dispute."
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sf@r?/ ORDER-IN-APPEAL

The present appeal has been filed by M/s. Keshav Security and Services (a

Partnership Firm), Limbhoi, Modasa, Distt. Aravalli- 383316, Gujarat (hereinafter

referred to as "the appellant") against the Order-In-Original No.66/ST/OA/ADJ/2021

22, dated 31.03.2022 (hereinafter referred as the 'impugned order') passed by the

Assistant Commissioner, CGST & C.Ex., Division-Himatnagar, Commissionerate

Gandhinagar. [hereinafter referred to as "the adjudicating authority"].- .

2. Briefly stated, the facts of the case are that the appellant were engaged in

providing of services falling under the category of "Security/detective Agency

services" and "Manpower recruitment / Supply agency services" and were holding

Service Tax Registration No. AAPFK7816FSD001. As per the information received from

the Income Tax Department, the appellant had earned substantial income from the 0
services amounting to Rs.26,18,825/- during the Financial Year 2016-17, but the

value declared in the ST-3 Returns for the said period was Rs.8,64,420/- only. It

appeared that the appellant had evaded / short paid the Service Tax amounting to

Rs.2,63,161/- on the differential value of Rs.17,54,405/- reflected in the Income Tax

Returns, which was suppressed from the Service Tax department.

Detail of the ITR data vis-a-vis ST-3 data are as under:

(Amount in Rs.)

F. Y. Taxable Value Value as per Difference S.Tax Rate Service Tax
as per IT data ST-3 Returns between IT [including Payable
[From ITR] data & ST-3 SBC & KKC]

Returns
2016-17 26,18,825 8,64,420 17,54,405 15% 2,63,161

0

2.1 Accordingly, a show cause notice was issued to the appellant vide F.No.V/15

83/CGST-HMT/0 & A/20-21, dated 24.07.2020, wherein it was proposed to demand
and recover:

.,.
5

2.
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(i) Service Tax amount of Rs.2,63,161/- under proviso to Section 73(1) of the

Finance Act, 1994 readwith Section 68 of the Finance Act, 1994.

(ii) Interest under Section 75 of the Finance Act, 1994 on the above amount of

Service Tax.

(iii) Penalty under Section 78 of the Finance Act, 1994.

0

3. The show cause notice was adjudicated vide the impugned order wherein the

adjudicating authority has:

(i) Confirmed the demand of Service Tax amount of Rs.2,63,161/- ;

(ii) Ordered to pay interest under Section 7 5 of the Finance Act, 1994.on the

above demand of Service Tax.

(iii) Imposed a penalty of Rs.2,63,161/- under Section 78(1) of the Finance Act,

1994.

4. Being aggrieved with the· impugned order, the appellant have filed the present

appeal on the following grounds:-

» Demand cannot be raised solely on the basis of figures appearing in the

Income Tax Return / Form 26AS as information of provision of service was

well within the knowledge of the Revenue Authorities. Hence, alleged wilful

suppression of facts cannot be sustained.

► Services provided by the appellant are exempt as per Mega Exemption

Notification No.25/2012-ST, dated 20.06.2012 [Sr. No. 25(a)), as amended.

The appellant has provided services to Modasa Nagarpalika and Bayad

Nagarpalika, and as per Section 6SB(31) both are local authorities. In case of

)» SCN issued based on presumptions and third party information not

sustainable.
► Extended period of limitation not applicable in terms of proviso to Section

731) of the Finance Act, 1994. In support they relied upon the decision in

0 case of M/s Cosmic Dye Chemical Vs Collector of C.Ex., Bombay [ 1995(75)

ELT 721 (SC)].
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AC, CGST, Div-G Vs Sh. Bharat Singh, it was held that the supply of "Tractor

Trolly" and "Front End Loader" to the Nagar Nigam, Jaipur for- cleaning

different wards is squarely covered under "management of waste services

related to collection / loading, transportation and dumping of the solid waste

at designated areas by front end loaders to the Jaipur Municipal Corporation

is exempt as per Sr.25(a) ofNotification No. 25/2012-ST".

► Also referred clarification issued vide DO FNo.334/15/2014-TRU, dated

10.07.2014 at point No. 2.2.2 (ii)-

Services ordinarily provided by a Municipality: For greater clarity, the

exemption in respect of services provided to Government or local authority or

governmental authority [in entry at SI.No.25], has been made more specific.

Services by way of water supply, public health, sanitation conservancy, solid

waste management or slum improvement and up-gradation will continue to

remain exempted but the exemption would not be extendable to other

services such as consultancy, designing, etc, not directly connected with

these specified services.

}> Department further issued Circular No.199/09/2016-ST covering wide range

ofactivities/ services provided to a Govt./ Local authority .. etc.

► Benefit of exemption limit of 10 Lakhs and fees charged inclusive tax when

not charged additionally. Appellant's taxable turnover for 2015-16 reported

in ITR was Rs.1,49,947/. Hence, they were eligible for exemption limit of 10

lakhs while calculating S.Tax Liability for 2016-17. The adjudicating authority

erred in applying the benefit ofbasic exemption of ten lakhs.

5. Personal hearing in the case was held on 09.01.2023. Shri Sachin Dharwal,

Chartered Accountant, on behalf of the appellant, had appeared for the personal

hearing. He reiterated submissions made in the appeal memorandum.

6. 'I have gone through the facts of the case, submissions made in the Appeal

Memorandum and the materials available on the record. The issue before me for

decision is as to whether the impugned order confirming the demand of service tax

0

0



. -7-

0

F.No.GAPPL/COM/STP/2422/2022

amounting to Rs.2,63,161/- for the FY. 2016-17, along with interest and penalty in

the facts and circumstances of the case, is legal and proper or otherwise.

7. I find that the appellant was issued the Show Cause Notice on the basis of the

data received from the Income Tax Department according to which there was

difference found in their income from Services which was reported in the ST-3

Returns when compared to those in the Income Tax Returns filed by the appellant. I

find that the appellant represented before the adjudicating authority that they have

provided Manpower services to Modasa Nagarpalika and Bayad Nagarpalika and

they are eligible for exemption as per Sr. No.8 of Notification No.30/2012- Service

Tax, dated 20.06.2012 as amended. Hence, there appeared no service tax liability on

them being service provider. They mentioned that Modasa Nagarpalika and Bayad

Nagarpalika, being body corporate, have to pay Service Tax under RCM. I find that

the adjudicating authority, in his findings, concluded that Modasa Nagarpalika and

Bayad Nagarpalika are neither business entity nor covered as Body corporate for the

purpose of seeking exemption under Notification No.30/2012-Service Tax, dated

20.06.2012 by virtue of RCM. The adjudicating authority found the claim of the

appellant unjustified and unacceptable and confirmed the demand against them.

appellant also referred the clarification issued by the CBI vide DO

F.No.334/15/2014-TRU, dated 10.07.2014 at point No. 2.2.2 (ii) clarifying the

services ordinarily provided by a Municipality which were eligible for exemption.

7.1 I find that the appellant, in their appeal memorandum, have submitted

details and various documents in their defense. The appellant have, in their appeal .

memorandum, now claimed that the appellant have provided services to Modasa

) Nagarpalika and Bayad Nagarpalika, which are local authorities as per Section

65B(31) of the Finance Act, 1994. They have claimed that the services provided by

the appellant to these local authorities are exempted as per Mega Exemption

Notification No.25/2012-ST, dated 20.06.2012 [Sr. No. 25(a)], as amended. The
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7.2 I find that the defence before the adjudicating authority is totally different

than what they have submitted before this appellate authority. Accordingly, the

original adjudicating authority did not have the opportunity of considering these

submissions of the appellant before passing the impugned order what they have

represented before this appellate authority. Therefore, I am of the considered view

that it would be in the fitness of things and in the interest of natural justice that the

matter is remanded back to the adjudicating authority to consider the submissions

of the appellant, made in the course of the present appeal, relied upon judgments &

Notifications etc. and, thereafter, adjudicate the matter.

8. In view of the above, I am of the considered view that in the interest of the

justice, the matter is required to be remanded back for denovo adjudication after

affording the appellant the opportunity of filing their defense reply and after

granting them the opportunity of personal hearing. Accordingly, the impugned O
order is set aside and the matter is remanded back to the adjudicating authority for

adjudication afresh. The appellant is directed to submit their written submission to

the· adjudicating authority within 15 days of the receipt of this order. The appeal

filed by the appellant is allowed byway of remand.

9. fl«aaaftraf Rt n&afar Ra1u sq)a a@ha fat star?
The appeal filed by the appellant stands disposed of in above terms.

s[e!r-"j
. Kumar) Q

Commissioner (Appeals) "

Date: 15.02.2023

(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD I SPEED POST

To,
M/s. Keshav Security and Services,
(Shri Kamlesh Patel a Partnership Firm),
Limbhoi, Modasa,
Distt. Aravalli- 383316, Gujarat.

Copy to:

1. The Principal Chief Commissioner, CGST & C.E., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Himatnagar, Commissionerate:

Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

esGuard FIle.

6. P.A. File. r.a
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